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ABSTRACT: To minimize bias by the testifying clinician, particularly in professional liability
cases, six practical measures should be used:

(1) testify for both the plaintiff and the defense in different cases,

(2) assess the merits of the case separately from agreeing to testify,

(3) insist on reviewing all the records thoroughly,

(4) develop a solid medical posture for each case,

(5) review the case in a balanced, critical manner, and

(6) articulate carefully the standard of care in his words before expressing it in deposition or at
trial.

The expert must stay within his role and duty as “‘expert witness” to remain effective.
KEYWORDS: jurisprudence, witnesses, bias, testimony

Expert witness activity by surgeons and other clinicians is an area of forensic science which
is growing in proportion to the malpractice crisis [I-6] and represents an expansion of foren-
sic science or courtroom activities beyond the medical specialties of pathology, psychiatry,
dentistry, and possibly orthopedics, which were the first fields to be involved. Unfortunately,
the best doctors, however that term is defined, do not always make the most effective wit-
nesses. Busy clinicians typically testify without training or extensive preparation, thus limit-
ing the effectiveness of their testimony. In addition to being thoroughly knowledgeable and
experienced, articulate, and familiar with courtroom procedure and legal terminology, an
effective forensic science expert must be objective and unbiased.

After we examine some definitions of bias, this paper proposes six practical suggestions
for consideration which, if pursued, would assist the court in finding the truth more
effectively.

Bias is defined in the dictionary several ways, as oblique, diagonal, or curved, so as to
cause prejudice or preformed judgment which is “unreasonable’” and which can be either
favorable or unfavorable to a party [7]. Legally, however, bias is an inclination, bent, pre-
possession of mind, or preconceived opinion which does not leave the mind open to convic-
tion and which will sway judgment so as to render one partial enough to deprive a party of
legal rights [8]. The expert witness should not be biased and must not be so hostile or, alter-
natively, so friendly that he or she? cannot ‘‘hear” the other side or its arguments, that facts
do not register properly, that he does not afford adequate credibility to information, or that
he selectively discounts or shades part of every fact and statement he encounters. In short,
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the expert should stay within the role and duty of expert witness and not become an advocate
for one party or the other.

It is suggested that six practices be pursued by clinicians venturing into the courtroom to
testify as experts to help them remain impartial and unbiased:

(1) testify for both meritorious plaintiff and defense cases;

(2) assess the merits of each case, on a preliminary basis, before agreeing to testify;

(3) insist on thoroughly reviewing all records;

(4) develop a solid medical posture;

(5) review the case in a balanced, critical manner; and

(6) understand clearly the governing standard of care and articulate it in medical lan-
guage prior to rendering an opinion.

Avoid Always Taking the Same Side

Clinicians, especially those who are not yet accustomed to the courtroom, will minimize
bias by making themselves available to testify for both plaintiffs and defenses in malpractice
cases, providing that they believe the party has a meritorious claim.

There is considerable emotion over the plaintiff’s expert witness “for hire,” particularly
over one from foreign or distant jurisdictions [9,10]. Yet judges, attorneys, and respected
members of the practicing medical community agree that his services are still necessary in
cases in which local physicians are reluctant to involve themselves. To castigate this entire
group as biased and venal is to expose one’s own bias and to prejudge a certain number of
meritorious claims. There are gravely injured patients who cannot retain local experts be-
cause of the medical profession’s justifiable concerns regarding the unpredictability of jury
verdicts, joint and several liability, and courtroom rhetorical games.

The physician who only ever testifies for the medical defense and never on behalf of in-
jured patients may be manifesting a bias which might or might not influence his testimony.
The same can be said for physicians who testify only agairst other physicians or only for
insurance companies. It is as intellectually dishonest to characterize all medical malpractice
suits as frivolous as it is to characterize all surgical procedures as unnecessary. One must
look through the stereotype and shibboleths and examine the facts.

To testify more objectively in court, clinicians should be willing to be called to testify both
for the plaintiff and for the defense in medical negligence cases and, if possible, complement
their experience with personal injury, workman’s compensation, Medicare, and similar
cases. This will broaden the clinician’s viewpoint and assist him in recognizing that there are
incompetent physicians and that serious mistakes do occur. This would also help to mini-
mize prejudice against the plaintiff’s bar and the aura of bias by the medical profession. The
prospective expert should assess each dispute individually, de novo, on its own record, with
due consideration for the source of the data. Traditionally, doctors do this in an exemplary
manner when they accept patients for treatment. This open attitude should be applied to
afford everyone a fair hearing (not to be confused with acceptance of their viewpoint).

Preliminary Assessment

We must next examine the manner in which the expert witness is retained. Much bias in
testimony could be prevented if the physician would insist on making a preliminary assess-
ment of the merits at this juncture, before agreeing to testify, to determine whether or not he
can agree with the position and claims made by the party seeking to engage him.

When approached by a lawyer to testify, the potential expert witness should not agree to
testify in a malpractice case until he has had an opportunity to make a thorough review of the
medical records. His assessment must be sufficiently compatible with the client’s claim and
position to avoid subsequent embarrassing pressures on his candor and testimony. Of
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course, if the potential expert does not feel qualified regarding the technical aspects of a
particular case or if he discovers a potential conflict of interest, then he must not become
involved.

It is proposed that a reasonable preliminary fee be charged for assessing the merits of the
case, irrespective of the decision [11-14]. The clinician thus removes economic incentive or
pressure to make a judgment in one direction or another and remains free to judge the merits
of the case on scientific grounds, to give his evaluation and medical posture, and to agree or
to decline to testify. This practice would best be part of the initial understanding between the
inquiring lawyer and the potential expert.

Because it is the expert who furnishes the lawyer with much of his education about the
medical science, the expert serves as an educator and almost as a cocounsel [/I-14]. To
avoid bias, the expert must lead and not follow the lawyer. Although this distinction may
appear subtle in theory, its impact is obvious when applied: The doctor sticks to the facts
and reports his interpretations and conclusions and must do so consistently, all the way
through the case.

The review process resembles a clinical case conference. The clinician must be ready dur-
ing this review with each reasonable diagnosis and treatment alternative at each significant
step of the case and to judge what should, should not, may, or may not have been done. The
witness needs to understand each of the legal questions listed in the following section, since
they may be posed to the expert by the lawyer. A discussion of them is beyond the scope of
this paper, but they differ from the legal questions in criminal law posed to the pathologist or
psychiatrist.

The expert renders his assessment of the errors in management, then formulates his opin-
ion regarding causation, importance, materiality and culpability, couched in appropriate
legal prose as to the standard of care.

Professional Review of Records

The clinician must perform a thorough professional review of all the records and evidence,
including nurses’ notes and office records. He faces a serious decision which he must make in
a responsible professional manner. His reputation and the welfare of an allegedly injured
patient rest on this decision. This means that all the records must be made available to him
[11,15]. He must insist upon this before rendering a final opinion. One cannot rely on sum-
maries, abstracts, or excerpts of a nurse, lawyer, or layman anymore than one would rely
upon these items to make a diagnosis in clinical practice. One must have clinical experience
from practice, supervision, or teaching to evaluate a clinical record for deficiencies and eval-
uate allegations of negligence as to each of these important legal questions:

(1) duty,

(2) breach,

(3) causation,

(4) damages, and
(5) standard of care.

Sound clinical practice demands that each workup and management alternative be ana-
lyzed using the methodology of differential diagnosis, and one must examine each potential
diagnosis, select the appropriate management alternative, and sequentially accept or reject
each one in turn.? One reserves the right to do more testing or to wait for a final diagnosis to
emerge. The expert witness reads the record to see how well the accused doctor performed
this management in the light of the legal pleadings, potential or as filed, in light of the

3Basic workup taught to all medical students and residents.
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requirements of informed consent, and most importantly, in the light of the facts and cir-
cumstances of the case contained in the record. The expert has only the record to guide him.
He should be able to judge the case fairly, individually, and objectively.

Develop Medical Posture

Another excellent protection against bias is to formulate a solidly objective medical pos-
ture based on thorough and balanced analysis of the records and evidence. This can include
a careful chronology, a clear analysis of causation, and a classification of the errors.

It is paradoxical that the stronger the scientific case, the more one can expect personal
attacks by adversary lawyers in the depositions and at trial. This strategy seeks to discredit
and weaken the expert’s testimony by causing him to lose his composure [12-14, 16]. The
more difficult it is to refute the medical substance of his testimony, the more vigorously the
opposing lawyer will seek to demonstrate bias, financial interest, or lack of qualification.
The expert’s best protection against such personal attack in these tactics, which physicians
call ““courtroom games that lawyers play,’’ is scientific objectivity and thorough preparation.
In this game of planned harrassment, which is ultimately staged in front of the jury, he who
loses composure first, often loses the war. Careful preparation, thorough discussion, and
sound reasoning will generally prevail, be persuasive to the jury, and frustrate the
opponent.

Balanced Review of Records

In his review of the evidence, the expert should read first in the light most favorable to the
injured patient and then in the light most favorable to the accused clinician. This balanced
*“‘judicial” approach superimposed upon the clinical logic of differential diagnosis and mul-
tiple alternatives will protect all parties concerned, that is, the expert witness, the accused
doctor, and the injured patient, from much grief and error. This approach will also protect
the expert witness in subsequent depositions and at trial from embarrassment and will help
to eliminate bias.

This “‘judicial” logic of balancing requires that the records be reviewed from the viewpoint
of the plaintiff and the treating physician. The analysis must compare with what the medical
profession calls a critical analysis.

Procedurally, the expert witness function passes through four stages which require an in-
creasing degree of transition from a documentary level (reading, writing, and research) to a
testimonial level (oral, explanatory, and arguing in the legal sense of the word) [/7]. These
stages are

1. The validity of the complaint or determination of the merits of the case. This would
translate to the “probable cause’ of the legal action.

2. The development of the medical posture. This would be used to document the initial
opinion letter, affidavits, and pleadings.

3. The initial contact with the adversary counsel would occur in the deposition, in which
the expert witness must orally defend his opinion on direct examination and defend himself
against accusations and manifestations of bias, lack of objectivity, or lack of qualification,
and so forth.

4. Finally is the trial, at which, after previous preparation and rehearsal, the expert will
explain his findings, reasoning, and conclusions to a lay jury or judge and then defend those
opinions and conclusions upon cross-examination.

How does one counteract the temptation to argue and the emotional bind on cross-exami-
nation when one is accused of bias when he is merely being legally partisan and appropriately
firm? Not by slugging it out. One must repeat calmly, patiently, and unemotionally what one
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has already said or tried to say, demonstrating clear reasoning based upon professionally
established beliefs, assumptions, and axioms. An adversarial approach is inferior to a simple
listing of facts and observations [18]. After all, one is fighting for the truth with faith in the
belief that the truth will lead to justice [18].

Applicable Standard of Care

It helps to articulate the standard of care with precision [/9]. It should be discussed with
the lawyer and with medical colleagues to clarify the gravity and medical deficiency of the
diagnostic and treatment errors from a legal standpoint and then be clearly articulated. An
off-the-cuff answer to the question of standard of care will ruin the entire thrust of one’s
testimony. The issue of standard of care is a serious matter.

First, standards vary. They can be aspirational, educational, and represent desirable rop
goals to be achieved in practice. These are not for the courtroom. Or, standards can repre-
sent the floor or a ‘“‘bottom line”” of acceptable practice, conceptually the fine line below
which everything else is unacceptable. This is what negligence requires. This leads to the
arguments of ‘““who says so?”’ or ‘“‘how do you know?”’

Or, the standard of care can be viewed as the broad band of average practice in a commu-
nity or profession, deviation from which is unacceptable. This articulation can be expected
on cross-examination to evoke the arguments of “how much deviation?” or ‘‘can such an
error occur to good doctors in a non-negligent manner? or, one can employ a bell-shaped
curve of normalcy to ascertain whether the deviation is ‘‘far enough’ from normal to consti-
tute negligence.

Although the locality rule for medical specialties [20-25] has been overruled in many juris-
dictions, an expert will still be cross-examined to see how familiar he is with the type of
practice in the area where the alleged negligence occurred. Certain jurisdictions have re-
tained it, at least for certain purposes [/9-24). In the replacement of the locality rule by a
national standard of care, we often take the local hospital rules and the “‘circumstances’ of
the case into account instead. The same omission or error in a tertiary center may have a
different connotation from that error occurring in a clinic, office, or rural community where
sophisticated equipment may be unavailable.

The standard of care changes with medical progress. What state of the art and rate of
innovation should one require of a defendant physician to keep up to stay abreast with
change [26-29]. Does the testifying expert have the proper perspective and sympathy to both
parties to be able to set this standard fairly and objectively? Of course, the law recognizes the
existence of different schools of thought within every profession.

Setting the standard of care is a serious responsibility for the expert. He is participating in
the disposition of a dispute on behalf of society and our legal system. He has therefore under-
taken a major responsibility. This task is a public trust [30-39].

It will assist the physician to feel on more solid ground vis-a-vis the standard of care if he
engages in a two-step process. First, he should articulate and describe the errors. Second, he
should translate them to the legal standard of care and legal terminology. Without such
preparation, a clinician may venture a confused standard in court. To prepare as objective a
standard as the records of the case will allow, it should first be phrased in familiar precise
medical language [19]. This author believes that expert witnesses should feel free to seek
medical consultation from colleagues. Which legal standard the court will choose is for the
judge to decide. Whether the lawyer on his side can live with it should have been resolved
during the initial assessment of the merits and preparation of the complaint. Peer review of

3The locality rule [24.25] requires physicians and surgeons to possess that skill held by those practic-
ing in similar localities, with opportunities for no larger experience, not the high degree of art and skill
possessed by eminent surgeons in large cities.
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expert witnesses and testimony would facilitate the development of a more uniform and fair
testimony regarding standards of care.

When the expert is interrogated on the issue of standard of care, he is being asked to
approve or disapprove of what happened, to stand up and be counted for quality care, and to
judge the quality of care received by a patient [26-29]. Courts are more tolerant of ordinary,
as opposed to highest care, and to differences of opinion (the existence of minority views and
different schools of thought) than are medical staffs. This should not lead the expert to ac-
quiesce to too low a standard of care.

Summary

In conclusion, to avoid bias, the expert must stay within the role and duties of expert
witnesses. The role of the expert is 7of to win the case for his client, but rather to serve the
court to help it dispense justice through truth [78, 79]. Sympathy for the party that retained
him is shown by the expert’s willingness to listen to their views and claims thoroughly to
establish the factual parameters for their legal arguments. His opinions and words must be
tempered by personal pride and a devotion to the integrity of the profession of medicine. His
fee must not be contingent upon any particular outcome. The expert witness has been quali-
fied by the court for the party and given the following, and special, legal privileges:

(1) to use facts observed by others in testifying,

(2) to offer an opinion regarding the implications of those facts within the bounds of his or
her practice and experience, and

(3) to distinguish right from wrong in the practice of his profession.

The judge and jury are keenly interested in that opinion. They need it. However, the ex-
pert witness’s message is powerful and must be handled carefully and responsibly. The ex-
pert must not go so far as to usurp the Court's functions of deciding guilt, innocence, liabil-
ity, and other matters of judgment. The expert who steps beyond his proper role exposes
himself to bias, and an alert cross-examining lawyer will expose such bias promptly. Arro-
gance is easily perceived in the courtroom [7}.
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